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This guide introduces retailers, who sell goods on
credit, to “credit sales”, a new term in the Credit
Contracts and Consumer Finance Act 2003 (the Act)
to describe agreements usually called “hire purchase”
or “conditional sales”. It also outlines their obligations
as creditors under the Act.

The Act replaces the Credit Contracts Act 1981 and
the Hire Purchase Act 1971 for all credit sales entered
from 1 April 2005.

Other legislation

This guide also provides information on other legislation
that may apply to credit sales. This includes the Credit
(Repossession) Act 1997, the Personal Property Security
Act 1999, the Fair Trading Act 1986, the Consumer
Guarantees Act 1993, the Privacy Act 1993 and the
Human Rights Act 1993.

Key terms in the Act

Throughout this guide, key terms in the Act are
highlighted in green. A list of definitions is provided
on page 26.

Terminology in this guide

This guide uses the following terms:

• “You” as the retailer providing goods on credit.

• “Creditor” as the person that provides finance.

• “Debtor” and “customer” as the buyer of goods.

This guide updates the publication Hire Purchase –
A Guide for Retailers, which the Ministry of Consumer
Affairs produced in 1998 and reprinted in July 2002,
to meet the requirements of the new Act. The Hire
Purchase guide will continue to be available as a
resource for contracts entered into before 1 April 2005,
although creditors may choose to bring these contracts
within the coverage of the new Act.

This guide is a companion to the Credit Contracts and
Consumer Finance Act 2003 – Introduction for Creditors,

I N T R O D U C T I O N
a business note that the Ministry of Consumer Affairs
produced. The note has more detailed and specific
information about the Act for creditors. This guide
focuses on credit sales and covers related legislation
that impacts on the provision of credit by retailers.
It is available electronically on the Ministry’s website
www.consumeraffairs.govt.nz.

The Commerce Commission has also published
guidelines to the Credit Contracts and Consumer
Finance Act 2003.

C R E D I T  C O N T R A C T S
A N D  C O N S U M E R
F I N A N C E  A C T  2 0 0 3
–  A N  O V E R V I E W

The Credit Contracts and Consumer Finance Act 2003
(and its regulations) is designed to provide transparency
in dealings between you and your customers. It allows
considerable flexibility in the way you comply with
your obligations under the Act, while remaining strongly
against oppressive conduct.

The Act (and regulations):

• defines key concepts such as “credit sales” and
“consumer credit contracts”

• requires you to disclose key information to customers

• regulates methods of interest charging, fees
and payments

• allows for changes to a contract’s terms on the
basis of unforeseen hardship to the customer

• restricts creditors and lessors from imposing
unreasonable requirements in the terms on
which customers must take out or obtain
credit-related insurance, extended warranties
or repayment waivers

• sets up a penalty and enforcement regime, including
enforcement by the Commerce Commission

• provides for reopening oppressive credit contracts
and banning orders against creditors who the Court
decides are not suitable to be providing credit.
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When is credit provided under the Act?

Credit is provided when one person grants a right to
another person to defer payment of a debt or to incur
a debt and defer its payments.

Credit is also provided where a person is granted
the right to defer payment for the purchase of goods
or services.

What is a credit sale?

A “credit sale” is a type of credit contract where a
customer agrees to buy goods from you and to pay for
those goods at a later date, usually in instalments. The
customer has the right to possess and use the goods
from the time the contract is made.

Some leases are credit sales. This is explained below.

What about a lease or a layby sale?

It is important to distinguish a credit sale from two
similar transactions.

A layby sale is not a credit sale, as the customer
does not incur a debt. The customer’s rights and
obligations under a layby sale are covered by the
Layby Sales Act 1971.

An ordinary lease or hire contract under which the
customer hires goods does not involve the provision
of credit. However:

• Some leases are “consumer leases” and are regulated
separately under the Act. These are leases where
the customer has an option to purchase the leased
goods, or where the lease has a term of one year
or more.

And

• Some leases are treated under the Act as credit sales.
This is where:

- the customer (lessee) is a natural person (ie, not
a business or company)

- the lessee enters the lease primarily for personal,
domestic or household purposes

- when the lease is entered into, the lessor is
in the business of leasing goods or makes a
practice of leasing goods in the course of
carrying out business

- either or both of the following apply:

- the payments required under the lease are
substantially equal to, or exceed, the cash
price of the goods being leased, whether
or not the lessee has the option to buy
the goods

- the lessee has an option to buy the goods
for no additional amount, a nominal amount,
or an amount less than a reasonable estimate
of their fair market value at the end of the
lease (whether or not the payments required
under the lease equal or exceed the
cash price).

Does the Act apply to you?

The Act applies to anyone who provides credit, these
are called creditors.

Not all retailers who facilitate the sale of goods on
credit in their stores will be a creditor. You will be a
creditor if:

• You provide credit directly to a customer. For
instance, you are providing credit if you simply
allow a customer time to pay for goods that they
have taken possession of, or if you offer your own
finance facilities to customers to enable them to
pay for goods on credit.

• You sell the goods on credit to a customer and then
transfer or assign the credit contract to a finance
company. You and the finance company that accepts
the assignment are creditors.

You will not be a creditor if:

• The goods you sell are owned by a finance company,
you hold the goods “on consignment”, and your
role is to facilitate the sale of those goods on credit
to a customer.

• At the time of a sale you enter an agreement with
the finance company that then sells the goods on
credit to a customer.

• You receive payments for goods by credit card
or store card offered by a third party creditor.

In these cases you did not provide or agree to
provide credit.

K E Y  C O N C E P T S
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What is a consumer credit contract?

The key provisions in the Act only apply when a
creditor enters into a “consumer credit contract”. If
the following conditions apply, a credit sale or credit
contract is a “consumer credit contract”:

• The customer is a “natural person” (ie, they are not
a company or incorporated society), and

• The customer enters the contract or lease primarily
for personal, domestic or household purposes, and

• An interest charge or fee is, or may be, payable in
return for the credit (this does not include default
fees), or

• A security interest is, or may be, taken in connection
with the credit contract.

Examples

Examples of credit sales that are not consumer
credit contracts:

• A credit sale where the customer is entering the
contract on behalf of a business.

• A credit sale where the customer is buying the
goods primarily for a commercial use.

• You do not charge interest or fees and will not be
taking a security interest over the goods under the
credit sale contract.

• Credit is provided as a one-off to the customer.
You do not usually offer credit sales.

Fair Trading Act 1986

The Fair Trading Act prohibits misleading and deceptive
conduct and false representations when supplying
goods and services. It covers any representations about
goods and credit sale contracts.

Examples

The following actions may breach the Fair Trading Act:

• Advertising “no deposit” credit sale deals without
disclosing that the offer is only available to customers
who meet your credit criteria.

A D V E R T I S I N G  C R E D I T

• Sales staff telling a customer that their credit sale
is available before they run a mandatory credit
check (credit may be declined to the customer).

• Advertising by referring to the weekly instalment
payment amounts without mentioning a balloon
payment or the size of deposit.

• Misleading customers about their rights under the
Act (eg, disclosure requirements, disclosure to
guarantor, rights of cancellation).

In addition:

• Be careful when offering goods “interest free”.
The price of the goods must be the same as the
cash price.

• Don’t use small print to qualify or limit the main
offer in your advertisement. Be careful in using
terms like “special conditions apply” to limit or
change the contents of your advertisement.

• Make sure you let customers know the type
of credit facility they are getting (ie, a revolving
credit facility they can use again to buy other
goods, or credit in the form of a credit sale for
a particular purchase).

Breaches of the Fair Trading Act

The Commerce Commission or anyone else can take
court action under the Fair Trading Act. Civil action
can take place in the Disputes Tribunal, District Court
or High Court. Criminal proceedings are taken in the
District Court and may result in fines of up to $60,000
for an individual, and up to $200,000 for a company.

Anyone can apply to the High Court for an injunction
to stop the Fair Trading Act being breached. The
Commerce Commission can also apply for corrective
advertising orders. In addition, the Court can grant a
number of other remedial orders, including that a
contract be altered or made void, money be refunded
or goods be repaired or services supplied.

For more information

For more information on the Fair Trading Act, visit
www.comcom.govt.nz or read Fair Trading Act: A
General Guide 2004, which is available from the
Commerce Commission (phone 0800 943 600 or
email contact@comcom.govt.nz).



C R E D I T  S A L E S
L E N D I N G  C R I T E R I A

A creditor is free to choose the criteria customers must
meet before granting credit approval.

The criteria are likely to include:

• the customer’s previous credit history

• their ability to pay

• their current income

• whether they currently have any other outstanding
debt payable.

The creditor may require new customers or customers
without a credit history to complete a credit application
and provide information about employment and other
relevant financial circumstances.

You or the creditor must not discriminate on any of
the prohibited grounds in the Human Rights Act 1993
(see page 25).

Providing credit sales to minors

Under the Minors’ Contracts Act 1969, contracts
entered into by people under 18 (unless they are
married) are unenforceable unless a Court rules the
contracts are fair and reasonable.

As creditors want contracts that they can enforce,
they may require either a guarantor or a co-borrower
(a person who enters the contract jointly with the
customer). A guarantor (often a parent) or co-borrower
may also be required because young adults are unlikely
to have a prior credit history and may have just started
in full-time work.

Acting as a guarantor

Creditors often ask for a guarantor when:

• the customer is not an acceptable risk

• the customer does not meet the company’s lending
criteria (eg, they are a minor).

A guarantor does not just provide a credit reference
for the purchaser; they can be liable for the debt if the
customer defaults on the agreement.

See pages 5-9 for more information on guarantors and
initial disclosure.
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T H E  C R E D I T  S A L E
C O N T R A C T

The Act is based on a principle of transparency in
dealings between businesses and consumers. This
means you must fully disclose to the customer all
important information about the credit sale contract.

Initial disclosure

When is initial disclosure required?

As the creditor under a credit sale, you must provide
the customer with as much of the key information
(according to Schedule 1 of the Act) that applies to the
contract – either before the contract is made or within
five working days of the day it is made.

What is key information?

You must provide any of the following key information
that applies to the credit sale:

• Your name and address
Your name and address and the name and address
of any other creditor (if known at the time of making
disclosure and if the contract is to be assigned).

• The initial unpaid balance
The initial unpaid balance refers to the amount the
customer owes when the disclosure statement is
prepared. This typically includes the cash price of
the goods sold on credit (as the cash price is an
advance), plus fees imposed at the time of entering
the contract (eg, establishment fees) and insurance
contracts or warranties financed under the contract.

You must disclose the unpaid balance as at the
statement’s specified “effective date”. This accounts
for every payment the customer has made on or
before that date. You must specify separately the
amount and a description of each advance, charge
or payment accounted for in the unpaid balance.

Note: Trade-ins and deposits are regarded as
payments. You must disclose an amount and a
description of any payment accounted for in the
unpaid balance.



6

• Subsequent advance(s)
You must disclose the amount, a description
and the timing of each advance, charge or payment
to be made after the disclosure statement’s
effective date.

If the contract involves a single advance to
be provided after the date you prepared the
disclosure statement, you must disclose it as
a subsequent advance.

• Total advances
You must disclose the total of all advances made,
or to be made, in connection with the contract, if
you know them.

• Annual interest rate
You must express the annual interest rate or rates
as a percentage. If there is more than one rate,
disclose each rate and how it applies. If the rate is
fixed for the term, or any part of the term, of the
contract you must disclose the period during which
the rate is fixed.

• Method of charging interest
You must disclose how you calculate interest
charges and how often they are debited to the
customer’s account.

• Total interest charges
You must disclose the total interest charges payable.

• Interest-free period
If the contract involves an interest-free period, you
must disclose the period duration and when interest
will begin accumulating.

• Credit fees and charges
You must describe the credit fees and charges other
than interest charges, which are or may become
payable under the contract (unless the fees are
disclosed under initial unpaid balance). Where
possible, this must include the amount of each fee
or charge and when it is payable. If this is not
possible, include your method for calculating the
fee or charge.

• Payments required
If more than one payment is to be made, you must
specify the payment amounts or the method of
calculating them.

Where possible, you must include the number of
payments and their total amount. You must also
include when the first payment is due and the
payment frequency (eg, weekly/monthly). If you
require a different amount for any payment, for
example a final balloon payment, this must also
be disclosed.

• Full prepayment
If the contract allows you to recover a charge as
compensation for your reasonable loss if the
customer makes a full prepayment, you must
disclose how you calculate this charge.

To make this disclosure understandable, try to
describe in words the basis of your calculation –
the customer may find it hard to understand an
actuarial formula. If you wish, you can use a
statutory procedure prescribed in regulations under
the Act. If you do, you should state the fact that
you’ve used this procedure.

• Security interest
Describe any security interest that is in, or may be
taken in relation to, the contract. This includes any
personal and real property that is subject to, or
proposed to be subject to, a security interest. In
almost all credit sales, the only security interest is
over the goods being sold on credit. You must
include how much of the customer’s obligations to
you are secured.

You should also disclose whether the security
interest in the credit contract also secures any
subsequent contracts the customer may have
with you.

• Default interest charges and default fees
Describe any default interest charges and fees that
may be payable under the contract, including how
and when they will become payable.

• Debtor’s right to cancel
You must include a statement of the customer’s
rights, unless the contract is a revolving credit
contract. You must use the exact wording in the
Act – see Statement of right to cancel on page 10.

• Continuing disclosure statements
Include how often you will provide continuing
disclosure statements unless you don’t have to (see
section 21 of the Act).
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• Consent to electronic communications
If the customer agrees to receive notices or other
communications from you electronically, include
a statement to that effect. You could do this beside
the customer’s name and address in order to have
their complete contact details.

Do I have to disclose anything else at the beginning
of the contract?

You must give or send the customer a copy of all the
contract terms and conditions not disclosed as the key
information (other than terms implied by law), either
before the contract is made or within five working
days afterwards. It is not enough to wait for the customer
to ask for it, or to simply mention its existence in
another document you give them.

Providing disclosure information to a guarantor

The Act requires you to disclose to every guarantor as
much of the key information as is required for initial
disclosure to the customer within 15 working days of
entering the credit sale (see page 5).

In most cases, you can do this by providing the
guarantor with the same initial disclosure statement
you gave your customer and a copy of the terms of
the guarantee. You do not have to provide copies of
the terms and conditions not covered in the initial
disclosure statement (although it is good practice
to do so).

If the guarantee also applies to subsequent contracts
with the customer, you must disclose information on
these subsequent contracts to the guarantor, within 15
working days of making the contract.

You must also disclose to the guarantor, within five
working days, details of any specific changes to the
contract that apply to:

• an agreement between you and the customer
to either increase the customer’s obligations or
reduce the time for paying any instalment under
the contract, or

• you exercising a power to increase the customer’s
obligations or reduce the time for payment (eg, you
increase the interest rate).

Credit-related insurance

You must disclose to the customer the terms of any
credit-related insurance policy they take out in
connection with the credit contract, if you or the
creditor arranged the insurance. You must do this within
15 working days of arranging the insurance.

You will be considered to have arranged the insurance
if you (or a related company):

• are the insurer

• act as an agent for the insurer

• have received a commission from the insurer

• require the customer to take insurance from a
particular insurer.

Disclosure standards

You must make disclosure in writing and express the
required information clearly, concisely and in a way
that is likely to bring the information to the attention
of a reasonable person. Disclosure should not be likely
to mislead or deceive a reasonable person.

Model disclosure statements

You can use “model disclosure statements”, which
have been drafted by the Ministry of Consumer Affairs
and prescribed by regulation, to present key information.

The advantage of using a model disclosure statement
is that you will be treated as having complied with the
disclosure standards required by section 32 of the Act.
However, model disclosure statements are not
compulsory; you can choose a different form of
disclosure as long as it complies with the requirements
of the Act.

You can also choose to adapt a model disclosure
statement to suit your particular business. However,
this means you cannot be said to be using the model
form and you must ensure your adaptation still complies
with the disclosure requirements.

To remain within the safe harbour compliance provided
by the model disclosure statements, a number of
requirements apply.
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You can customise the model statement by:

• adding the name and address of the customer

• adding your logo or other branding

• changing the font, font size

• using different colours

• removing borders or boxes around text or extending
the size of boxes or adding additional space
if necessary.

You can make these changes provided they are not
misleading and do not detract from the information
that is required to be provided.

You must not change the wording or order of items on
the form. You must also remove any items which are
not applicable, either by removing that box or
completely striking through the item. You cannot simply
write “not applicable” to indicate that that information
is not relevant to the contract.

The explanatory notes will assist you by providing a
plain language explanation of the information you are
required to disclose. They form part of the model
disclosure statements, and you must not remove them.

Examples of model disclosure statements
are available on the Ministry’s website at
www.consumeraffairs.govt.nz/businessinfo/cccfa/
index.html.

Checking the contract

We recommend you check the credit sale contract
before giving a copy to the customer to take away and
ask yourself the following:

1. Have I fully complied with the disclosure
requirements of the Act?

2. Are details of all the parties correct?

3. Do the figures add up?

4. Have I described the goods accurately?

5. Is the customer aware of their rights?

6. Have I explained to the guarantor that they will be
liable to repay the entire amount if the customer
fails to make payments?

7. Is the security interest described accurately? Have
I explained to the customer the consequences of
non-payment?

8. If an automatic payment is to be set up, have I
checked that I have the correct account number
and final payment date? Have I explained that the
customer will be liable for default fees if there are
not enough funds in the account?

Your other disclosure obligations

Your obligation to disclose applies at other times during
the contract.

For fuller details of these obligations please refer to
the Credit Contracts and Consumer Finance Act 2003
– Introduction for Creditors business note and the
Commerce Commission’s guidelines to the Credit
Contracts and Consumer Finance Act 2003.

Continuing disclosure

This refers to your obligation to disclose information
about the debtor’s account periodically to the debtor.

Continuing disclosure is not required in either of the
following situations:

• The amount of each advance under the contract is
known at the time the contract is made, and the
contract specifies a schedule of payments to be
made by the debtor and that this schedule cannot
be adjusted.

• “Free credit“ – if no fees or interest charges are
payable under the contract (other than default fees).

For many credit sales, continuing disclosure will
not be required because one of the two situations
above will apply. Note, however, that continuing
disclosure will be required if the interest rate applying
to the contract can be varied, either because you
have the power to change the rate or because it is
a floating rate.

Variation disclosure

If you and the customer agree to change the terms and
conditions of the contract, and the change does not
reduce the customer’s obligations, you must disclose
particulars of the change before it takes effect.

If you exercise a right under the contract to make
unilateral changes to its terms and conditions, you
must disclose the particulars of the change within five
working days of the contract taking effect.
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Request disclosure

A debtor or guarantor has the right to request
certain information from you about the contract.
You may charge a fee to cover your costs of responding
to this request.

You must disclose the requested information within
15 working days of the day you receive the request or
the day you receive the fee, whichever is later.

C U S T O M E R S ’  R I G H T
T O  C A N C E L  T H E

C O N T R A C T

The customer has the right to cancel the contract within
a limited time after purchase – and you must include
a statement of their rights of cancellation in the contract.

The customer has the right to cancel within three
working days after the date of initial disclosure or at
any time if you don’t make disclosure. Any cancellation
must be in writing.

If you are the creditor under the contract, this notice
should be made to you. Otherwise, the notice should
be made to the creditor.

What if the customer has taken possession
of the goods?

If the customer has taken possession of the goods, they
have three working days from the day disclosure is
made under the credit sale contract to cancel the credit
part of the contract.

However, this right does not allow the customer to
return the goods (except when the creditor has failed
to disclose the Statement of Right to Cancel). They
have 15 working days to pay the cash price for the
goods from the day they give notice of cancellation.

Example

• Dan buys a side-by-side fridge/freezer for his new
kitchen on credit you provide. An hour after the
goods have been delivered to his home, he contacts
you to cancel the sale.

Possession of the goods has passed to Dan. Dan
can only cancel the credit portion of his contract.

What if the customer has not taken
possession of the goods?

If the customer has not taken possession of the goods,
they have three working days to cancel both the credit
sale contract and the contract to buy the goods.

Example

• Steve sees a lounge suite for sale in the window of
a furniture store on Tuesday afternoon. He enters
a credit sale contract to buy it on the same day. He
assumes he can get the goods delivered straight
away because he has bought stock from the floor.
But the store will not let him have the goods until
it has changed its window display on the following
Monday.

Steve has not taken possession of the goods. If he
wants to cancel within the specified three working
days, he is entitled to cancel the whole contract.

Where the right of cancellation does
not apply

The right of cancellation does not apply:

• if the credit sale is provided for a specified period
of less than two months, and

• no part of the credit is used, with your knowledge,
to pay amounts owing to you or a related company
under another credit contract.

A customer is also not entitled to cancel a contract on
the grounds that disclosure has not been made to a
guarantor. However, you may have to pay statutory
damages to the customer and the guarantor.

Recovering costs

When a contract is cancelled, you can recover the
reasonable costs of preparing the goods for sale and
preparing the credit contract. If the customer cancels
only the credit part of the contract, you can charge
them interest for the period from the day they received
the goods until the day the goods are paid for in cash.
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Statement of right to cancel

When a customer enters a credit sale, the contract
must include a statement of their right to cancel in the
following form (see Schedule 1 of the Act):

If the documents are mailed to you, you must give
the notice within seven working days after they
were posted.

Saturdays, Sundays, and national public holidays are
not counted as working days.

What you have to pay if you cancel

If you cancel the contract the creditor can
charge you –

a) the amount of any reasonable expenses the creditor
had to pay in connection with the contract and its
cancellation (including legal fees and fees for credit
reports, etc); and

*b) interest for the period from the day you received
the property or services until the day you either
pay the cash price for the property or services or
return the property to the creditor.

* Delete if the credit contract does not involve a
credit sale.

#b) Interest for the period from the day you received
the advance until the day you repay the advance.

# Delete if the credit contract involves a credit sale.

This statement only contains a summary of your rights
and obligations in connection with the right to cancel.
If there is anything about your rights or obligations
under the Credit Contracts and Consumer Finance Act
2003 that you do not understand, if there is a dispute
about your rights, or if you think that the creditor is
being unreasonable in any way, you should seek legal
advice immediately.”

“The Credit Contracts and Consumer Finance Act 2003
gives you a right for a short time after the terms of
this contract have been disclosed to you to cancel
the contract.

How to cancel

If you want to cancel this contract you must give written
notice to the creditor.

*You must also –

a) return to the creditor any advance and any other
property received by you under the contract (but
you cannot do this if you have taken possession of
any goods or if you bought any property at an
auction or if the contract is for the sale of services
that have been performed); or

b) pay the cash price of the property or services within
15 working days of the day you give notice.

* Delete if the credit contract does not involve a
credit sale.

# You must also return to the creditor any advance
and any other property received by you under
the contract.

# Delete if the credit contract involves a credit sale.

Time limits for cancellation

If the disclosure documents are handed to you directly
you must give notice that you intend to cancel within
three working days after you receive the documents.

If the disclosure documents are sent to you by electronic
means (for example, e-mail) you must give notice that
you intend to cancel within five days after the electronic
communication is sent.

Statement of right to cancel
Credit Contracts and Consumer Finance Act 2003, Schedule 1
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How can the customer cancel a credit sale?

The customer can provide written notice of cancellation
in any way that shows their intention to cancel or
withdraw from the contract.

If you are the creditor under the contract, this notice
should be made to you. Otherwise, the notice should
be made to the creditor.

Giving notice

The customer can give notice, return the goods, or
pay a cash price to you by either giving it to you or
posting it. They can also give you notice electronically
(eg, email) if you agree to this.

Notice of cancellation is deemed to be received by
you four days after it was posted, or on the second
working day if it was sent electronically.

An agent may also cancel the contract on behalf of
the customer.

Cancellation apart from the three working
day right

The customer may have other rights of cancellation in
addition to the three working day cancellation period.

They may be able to cancel:

• if your store chooses to offer a “right of return”
guarantee for when a customer changes their mind*

• under the Consumer Guarantees Act 1993:

- where the goods are substantially faulty or
don’t match the sample or description they
were sold with

- where the goods are not fit for the particular
purpose the customer has told you they require
the goods for, or the purpose that you represent
the goods are fit for.

*You have no legal obligation to offer a right of return,
exchange or credit where a customer simply changes
their mind. Stores are free to set their own policies for
change-of-mind returns.

Voluntary return of the goods
(voluntary repossession)

As well as has having the three-day cancellation period,
a customer may have the right to terminate a credit
sale contract by returning the goods – either according
to a term in the contract or with your agreement. This
is called “voluntary repossession”.

We recommend you explain to the customer their
liability for any amount owing after the proceeds from
the sale of the goods are applied to the amount
outstanding on the contract.

The effect of voluntary repossession is the same as
if you had repossessed the goods. This means you
have to follow the rules in the Credit (Repossession)
Act 1997 (see pages 17-22).

Some exceptions

You may not have to treat a voluntary return as if it
were a repossession:

• If the contract entitles you to recover a fixed amount
in the event of voluntary repossession. In this case
you may not recover more than that amount.

• If you regard the goods as having a value of at least
80% of the cash price. If this happens, you have
14 days to provide the customer with a statement
of account showing the amount you think the goods
are worth and what the debtor owes you.

• If, before the goods are returned, you entered a
written contract with the customer providing for
the return of the goods and the customer has waived
their post-possession rights. However, the customer
must have had “professional and independent
advice as to the legal implications of that contract”
before making the contract.

When goods are voluntarily returned, you may not
have the right to charge costs for physically repossessing
them unless the customer asks you to collect the goods.

Example

• The customer has bought a king size bed and is
unable to return the bed to the retailer.

However, post-repossession costs (such as those
involved in preparing the goods for sale) are still
payable by the debtor.

Pages 20-21 have information on the notice sent
after possession and the statement of account after
sale, which indicate costs that can be recovered.
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Consumer Guarantees Act 1993

The Consumer Guarantees Act sets guarantees or
minimum standards for goods and services ordinarily
bought for household, domestic or personal use. It
does not cover private sales or commercial goods.

The Act applies to retailers and creditors who meet
the definition of “supplier”. The definition of supplier
includes:

• The retailer who sold the goods on credit, whether
in its own name or as an agent for another person.
This means that a retailer who sells goods on
consignment for a creditor is a supplier under the
Consumer Guarantees Act.

• Creditors who facilitate the purchase of goods
on credit. This includes creditors who accept
assignments or transfers of credit sale agreements
and creditors who lend money to a debtor to enable
them to pay for the goods and take a security
interest in those goods.

It also sets out the remedies available to customers
from you, other suppliers or the manufacturer where
goods or services fail to meet the guarantees.

The Act applies to:

• new and second-hand goods

• goods bought on hire, on loan or provided as a gift.

Goods on a credit sale must:

• be of acceptable quality

• be fit for their particular purpose

• match any description or sample.

If the fault can be remedied, the customer can ask you
to fix it. You must either repair the goods or give the
customer an identical replacement. If the goods cannot
be repaired, you must provide a refund. If you refuse
to fix the goods or take an unreasonable time to repair
them, the customer may ask:

• for a refund, or

• for the goods to be replaced, or

• for you to pay the cost of having the goods fixed
elsewhere.

If the fault is substantial or cannot be fixed the
customer can, within a reasonable time, reject the
goods and seek a refund or a replacement of similar
value and type.

For more detailed information on the Consumer
Guarantees Act, contact the Ministry of Consumer
Affairs for a copy of Consumer Guarantees Act –
A Guide for Retailers or visit
www.consumeraffairs.govt.nz/businessinfo/cga/index.html.

Who does the customer claim from?

The customer can claim from you, the goods’
manufacturer or any other creditor that is a supplier.
Their right to claim from you remains, even if you have
assigned the credit sale contract to another creditor.

If the goods have a serious fault, the customer can
choose a refund of any money paid or any other
consideration provided (eg, trade-in).

Where you have assigned the credit contract,
we recommend you advise the customer to keep
the other creditor informed of the problem with the
goods. Do not advise the customer to stop making
credit sale payments, as this could lead to the goods
being repossessed.

What if the customer hasn’t completed payment
for the goods yet?

If the customer chooses to reject the goods, you
should cancel the credit contract. Or, if applicable,
you should advise any other creditor to cancel it and
cancel any of the customer’s further obligations. The
amount the customer has paid to date on the credit
sale must be refunded including interest paid and any
other costs charged.

W H A T  I F  G O O D S  B O U G H T  O N
A  C R E D I T  S A L E  A R E  F A U L T Y ?



13

• You must disclose the terms of the credit-related
insurance contract if you arranged the insurance.
See Initial disclosure on page 5.

• You must provide a proportionate rebate of any
consumer credit insurance premium financed under
a consumer credit contract, if the customer makes
full prepayment. However, this obligation does not
relate to repayment waivers or extended warranties.

When are credit-related insurance
requirements “unreasonable”?

A requirement is unreasonable if it is not reasonably
necessary for protecting the lessor’s or creditor’s
legitimate interests, or is not necessary in light of the
risks undertaken by the parties to the arrangement.

Examples

• Requiring a customer to take out insurance for a
risk that does not exist (ie, requiring a beneficiary
to cover loss of employment).

• Requiring a customer to buy an extended warranty
that does not provide any rights additional to those
under the Act, the Consumer Guarantees Act or
other legal rights.

If a requirement is found to be unreasonable, the Court
may order that the insurance policy be annulled and
the creditor refund the cost of the policy to the customer.

Calculating a proportionate rebate of an
insurance premium

If a consumer credit insurance policy has been
arranged for a credit contract and the customer makes
full prepayment, you must provide a proportionate
rebate of the policy premiums, calculated when
the full prepayment is made.

The regulations to the Act cover the
calculation procedure. They are available at
www.consumeraffairs.govt.nz in the Business
Information/Credit Contracts and Consumer
Finance Act section.

The Act defines credit-related insurance as:

• insurance over goods used as security

• “gap insurance” (ie, cover for the difference between
the amount an insurance policy pays out if secured
goods are destroyed and the amount outstanding
under the credit contract)

• consumer credit insurance (ie, cover for a customer’s
outstanding obligations under a credit contract if
they are injured, become ill or die).

Credit-related insurance is taken out by the customer.
Insurance that protects you (eg, lender’s mortgage
insurance) is not consumer credit insurance.

Are repayment waivers or extended
warranties credit-related insurance?

“Repayment waivers” and “extended warranties” are
forms of creditor “self-insurance”.

A repayment waiver is an agreement between you and
the customer in which, for an additional payment from
the customer, you agree to waive any amount due if
they become ill, are injured or lose their job.

An extended warranty is an agreement between
you and the customer in which you agree to repair
or replace defective goods outside the normal
warranty period.

These agreements are treated like other forms of credit-
related insurance. Some of the rules below apply to
repayment waivers and extended warranties as well
as to credit-related insurance.

Unless otherwise stated, any reference to credit-related
insurance includes a repayment waiver or an extended
warranty.

What are your obligations for credit-
related insurance (including extended
warranties and repayment waivers)?

The Act specifies three obligations:

• You must not make any unreasonable requirement
in relation to the terms on which a customer takes
out credit-related insurance.

C R E D I T - R E L A T E D
I N S U R A N C E
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This section summarises the rules in the Act relating
to interest charges, fees and payments. These rules are
explained in more detail in the Credit Contracts and
Consumer Finance Act 2003 – Introduction for Creditors
business note. The rules are important so you should
refer to that note.

Interest charges

Creditors must not charge interest in advance. The Act
permits two different methods for charging interest:

• Charging interest based on multiplying the debtor’s
unpaid balance at the end of the day by a daily
interest rate.

• Charging interest based on multiplying the debtor’s
average unpaid daily balance over a specified
period (eg, fortnightly or monthly) by a period
interest rate (eg, a fortnightly or monthly rate).

The Act also specifies the circumstances under which
default interest may be charged.

Fees

The Act permits creditors to charge fees to debtors
under the following circumstances:

• Establishment fees must not exceed the costs to the
creditor in setting up the contract and advancing
the credit.

• Other fees must be reasonable, taking into account
costs incurred by the creditor.

• Fees payable by a creditor to a third party and
passed on to the debtor must not exceed the actual
amount payable by the creditor.

Payments

Payments by the debtor must be credited as soon as
practicable. However, the Act allows a creditor to
specify a payment schedule in the credit contract. In
this case the creditor may credit payments according
to the schedule rather than when they are received.

Prepayment

A customer can make two types of prepayment:

• Part prepayment
They pay part of the unpaid balance before it is
due under the contract.

• Full prepayment (often referred to as early settlement)
They pay the unpaid balance in full before it is due
under the contract.

If the customer makes an early prepayment, you must
credit it as soon as practicable, unless the credit contract
specifies otherwise.

You can refuse to receive part prepayments if it is
specified in the contract. However, the customer has
a right to make full prepayment any time – you cannot
remove the right by contract.

You may also charge a fee for prepayments, to recover
your administrative costs in processing the prepayment
and re-lending the money. The fee must not exceed
your actual, reasonable costs.

C U S T O M E R S ’  C H A N G E
O F  C I R C U M S T A N C E S

Customer changes their address

It is the customer’s responsibility to let you know if
they change their address. This is because you have
an interest in the goods and are entitled to know where
the goods are while payments are still being made.

Customers have a joint credit sale contract,
but separate

Tony and Tina have entered into a credit sales contract
to buy a bed from you. If they have both signed the
credit sales contract, they are each liable for the debt.

Either:

• In whole (called “joint liability” or “joint and
several liability”).

Example

• Both Tony and Tina are liable for the debt equally.
If they default, the creditor can pursue either Tony
or Tina for the whole amount. However, Tony or

R U L E S  R E L A T I N G  T O
I N T E R E S T  C H A R G E S ,
F E E S  A N D  P A Y M E N T S
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Tina can be severed from the contract at the
creditor’s discretion. If the creditor accepts this,
it can only pursue the remaining debtor for the
outstanding debt.

Or

• In part (called “several liability”). This must be
specified in the credit sale contract.

Example

• Both Tony and Tina can be separately held liable
for half the debt each. If they decide to separate,
Tony may agree to keep the goods and continue
making the payments. But if Tony stops paying, Tina
can only be pursued for half the amount.

The customer can’t keep up the payments

It is important to advise your customer to contact
you immediately if they find it difficult to meet
their payments.

Hardship applications

Credit sale customers have the right to apply for changes
to a contract on the basis of unforeseen hardship.

What is unforeseen hardship?

“Unforeseen hardship” includes an event such as illness,
injury, loss of employment or the end of a relationship
that causes the customer to be unable to meet their
obligations under a credit contract in the short-term.

Applying for hardship

A customer can apply for changes to the credit contract
by first applying to the credit provider. If you refuse,
they can apply to the Court.

What changes can the customer apply for?

The customer can only apply to:

• extend the contract term and reduce the amount
of each payment due under the contract

• postpone the dates when payments are due

• extend the contract term and postpone payments.

They cannot seek to reduce the annual interest rate or
the unpaid balance under the contract.

The changes are to give the customer short-term relief
so they can meet their contract obligations in the

long-term. They may not seek any changes to the
contract that are more extensive than necessary for
this purpose.

The customer’s right to apply for a hardship change
does not limit any other variations to the credit contract
that may be agreed between you and the customer.

When can’t the customer apply?

The customer cannot apply if:

• they are currently in default on a payment
(payments must be up-to-date)

• they have exceeded the credit limit

• the hardship was foreseeable when they entered
the contract (eg, if a customer applies for a change
on the basis of an injury they sustained before
entering the contract).

What if the customer thinks there are
unfair terms in the contract?

The Act gives the Courts (including the Disputes
Tribunal) the power to reopen an oppressive
credit contract.

The legal definition of “oppressive” is “harsh, unjustly
burdensome, unconscionable or in contravention of
reasonable standards of commercial practice”.

The Commerce Commission can take action on
behalf of customers against retailers engaging in
oppressive conduct.

Examples

• A contract that requires the customer to pay
instalments in person, in cash and only on a Friday
before noon with no alternative payment scheme
available, may be considered a contravention
of reasonable business standards, as many credit
sale contracts can be paid in cash or by
automatic payment.

• The level of the interest rate is not an automatic
determinant as to whether the contract is oppressive.
Oppressiveness depends on a number of factors
including the circumstances in which the contract
was made, and reasonable standards of commercial
practice in the relevant credit market. There is no
specific legislation that sets a limit for the rate of
interest that can be charged on a loan or credit sale.
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The Act provides customers with a wide range of
remedies including injunctions, damages, fines and
banning orders.

Offences

Anyone convicted of breaching the Act is liable to a
fine of up to $30,000.

Statutory damages

In addition to damages for any loss suffered by the
customer, the Act imposes statutory damages of up to
$3,000 for breach of disclosure obligations.

Statutory damages are payable whether or not the
debtor, guarantor or lessee has suffered an actual loss.
If they have suffered a loss you may be required to pay
an amount additional to the statutory damages as
compensation, if the amount of statutory damages is
less than the actual loss suffered.

Banning orders

The Court may make an order prohibiting or restricting
a person who has been convicted of an offence under
the Act from providing credit or being a director or
employee of a creditor.

Commerce Commission’s role

The Commerce Commission’s role is to promote
compliance with the Act. It can take prosecutions for
breaches of the Act.

For more information on penalties and the Commission’s
role in enforcing the Act, refer to its guidelines to
the Credit Contacts and Consumer Finance Act
2003, which is available from the Commission at
www.comcom.govt.nz, by phone at 0800 943 600
or by email at contact@comcom.govt.nz.

Some retailers may offer consumer leases. A consumer
lease is similar to a credit sale but treated as distinct
by the Act.

The following contracts are consumer leases:

• A contract is for the hire of goods and is for a term
of one year or more, or the lessee has an option to
purchase the goods.

• The lessee enters into the contract for personal,
domestic or household reasons.

• The lessee is in the business of leasing goods.

Note also that some leases will actually be credit sales,
as explained on page 3.

If you offer consumer leases, you have the following
obligations:

• You must make initial disclosure of certain key
information about the lease.

• You must disclose any changes or variations agreed
to the lease contract.

• A debtor may request certain information about
the lease.

If the consumer terminates the lease early, you must
not charge a fee that exceeds a reasonable estimate
of your loss arising from the termination.

The Credit (Repossession) Act 1997 does not cover
consumer leases.

C O N S U M E R  L E A S E S
P E N A L T I E S  A N D
E N F O R C E M E N T
U N D E R  T H E  A C T
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If you wish to be able to repossess goods, it must
be a term of the credit sales contract, and you
must disclose the security interest in the goods to
the customer.

Two circumstances may lead to repossessing goods:

1. The customer is in default under the contract.

2. The creditor has reasonable grounds to believe the
goods are at risk (have been or will be destroyed,
damaged, endangered, disassembled, removed, or
concealed contrary to the contract provisions).

The Credit (Repossession) Act only applies to consumer
goods – goods that are used primarily for personal,
domestic or household purposes.

The rules for repossessing goods that are not used or
acquired for use primarily for personal, domestic or
household use are provided in Part 9 of the Personal
Property Securities Act 1999.

For more information about this Act, contact your
lawyer or the Ministry of Economic Development
on 0508 777 746. It can also be viewed at
www.legislation.govt.nz. The Personal Property
Securities Register is available at www.ppsr.govt.nz.

Note: The Credit Contracts and Consumer Finance Act
may prohibit enforcement of the right to repossess if
the Act has not been complied with. For example, the
contract cannot be enforced if you did not make initial
disclosure to the customer including any right to take
possession of the goods.

Credit (Repossession) Act 1997

The Credit (Repossession) Act only applies where a
creditor has reserved the right to repossess consumer
goods in its credit sale contract with a debtor. If the
contract does not specify the right to repossession, the
creditor cannot take possession action unless it has a
court order.

Consumer goods are goods used for personal, domestic
or household purposes. Whether the goods are
consumer goods is determined when the security
interest in the goods is created which is usually at the
time the contract is made.

If a creditor fails to comply with the Act, the debtor
can apply to the Court for relief.

The Act does not apply to consumer leases.

Accessions – goods attached to purchased goods

Goods subject to a security interest are sometimes
installed in or attached to other goods (eg, a stereo
or a replacement motor installed in a car). These
goods (the stereo or replacement motor) are
called “accessions”.

Accessions can be repossessed if the security
agreement provides for it and the debtor defaults.
However, the creditor must remove the accession in
a way that causes the least amount of damage and
inconvenience to those with an interest in the other
goods (ie, the car).

The creditor must also give 10 working days’ notice
of the removal to:

• others they know have an interest in the other goods
(such as the car owner)

• others who have registered notice of their security
interest in the other goods on the Personal Property
Securities Register.

The six steps to repossession

All steps must be followed.

1. Pre-possession notice

A pre-possession notice must be served (hand delivered,
sent by registered mail or ordinary post) on the debtor
and any guarantor. The notice must:

• specify the nature of the default

• require the debtor to remedy the default within
a set period (at least 15 days after the notice has
been served).

R E P O S S E S S I O N
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The pre-possession notice does not need to be served
if the creditor has reasonable grounds to believe the
goods have been or will be destroyed, damaged,
endangered, disassembled, removed, or concealed
contrary to the contract’s provisions.

Example

• If a customer moves house without telling the
creditor their new address, the creditor may have
grounds for repossessing without notice.

The creditor cannot take possession of the goods until
the period in the pre-possession notice has expired.
If they do, they can be fined up to $3,000 and the
debtor can be granted relief on terms the Court
thinks fit.

Pre-possession notice
Credit (Repossession) Act 1997, Schedule 1

To: [Full name of debtor] Anthony James D’Van & Tina Marie D’Van

[Address] 24 Sunset Terrace, Nightcap

This is about your [Describe goods] Big Bed Supersoft Queen Bed, which is subject to a security agreement with [Full name of creditor] RestEasy Finance Ltd.
The agreement is dated 1 April 2005.

This is to notify you that –

• You are in default under that security agreement; and

• The default consists of [Specify the nature of the default] $246.88 which is the 2 instalments dated 10 June, and 10 July 2005 at $123.44 each.

YOU MUST, within 15 days* after the service of this notice on you, –

• Pay $246.88 to [Name and address to which payment must be made] RestEasy Finance Ltd, PO Box 1 Bedale. That amount is made up as follows:

[Show how the arrears are made up] 2 instalments dated 10 June, and 10 July 2005 at $123.44 each; ** or

• ……………….. [Describe obligation to be performed]; ** AND

• Remedy other breaches of the agreement by ……………….. [Describe the actions that the debtor must take to remedy the default (in so far as it is capable
of being remedied)].

IF YOU DO NOT COMPLY with these requirements within 15 days* after the service of this notice on you, [Full name of creditor] RestEasy Finance Ltd INTENDS
TO TAKE POSSESSION of the [Describe goods] Big Bed Supersoft Queen Bed.

Dated this 31st day of July 2005

[Creditor’s signature]

This notice is given by [Full name and address of creditor] RestEasy Finance Ltd, PO Box 1 Bedale, as creditor under the security agreement.

* Insert number of days not being less than 15.

** Delete whichever is inapplicable.

NOTE – Where this notice is sent to a guarantor it must be endorsed at the top of the notice as follows –

This notice is sent to you as guarantor of Anthony James D’Van & Tina Marie D’Van

As guarantor you have certain rights and obligations and you should seek advice at once.
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2. Goods are repossessed

Goods can be repossessed if the debtor does not pay
the arrears within the 15-day period. However, the
creditor does not have an automatic right to enter the
customer’s property – this must be allowed under the
credit sale contract.

Can anybody enter a property on behalf of
the creditor?

The creditor must provide their repossession agent
with written authority to enter the property, and this
must be shown to the debtor. People with previous
convictions for crimes such as fraud or theft cannot
act as agents.

A creditor or their agent must not enter premises in an
unreasonable way and must take reasonable steps to
ensure the premises are not left obviously open when
they leave.

A repossession agent cannot enter a debtor’s house:

• before 6am or after 9pm on Mondays to Saturdays

• any time on a Sunday

• any time on a public holiday.

The debtor can agree to waive these restrictions after
the default but before the agent arrives at the premises.

These rules apply to residential premises only.

What needs to be produced on entry?

On request, the agent must produce copies of the
pre-possession notice and the agent’s authority to act
on behalf of the creditor.

If the premises’ occupier is absent when the goods are
taken, the agent must leave:

• a notice stating the premises have been entered
and the date of entry

• an inventory of goods taken

• a copy of the pre-possession notice

• evidence of their authority to take the goods.

If the debtor is at home they can stop the repossession
by paying the arrears to the agent. However, the debtor
still has to pay the repossession fees, even if the agent
does not take the goods away. This may not apply if
the creditor has reasonable grounds to believe goods
may be at risk.

3. Post-possession notice

Within 21 days of taking possession of the goods, the
creditor must serve a post-possession notice on the
debtor and every guarantor. If they don’t, they are not
entitled to recover the possession costs from the debtor.

In addition, and in the same timeframe, the creditor
must give notice to:

• anyone who has registered a financing statement
on the Personal Property Securities Register for the
goods, which is effective at the time of possession

• anyone else who has given the creditor notice that
they claim an interest in the goods.

The creditor does not need to give notice to other
creditors if they believe on reasonable grounds that:

• the goods’ value will decline substantially if they
are not disposed of immediately

• the cost of care and storage is disproportionately
high in relation to the goods’ value

• upon application, a Court is satisfied that a notice
is not required.

Creditors can only sell or dispose of goods once 15
days have passed since the post-possession notice was
served. This time period does not apply if the debtor
agrees in writing to an earlier sale.

If the creditor sells the goods without consent during
this period, their right to recover the full debt is removed.
The debtor will not have to pay the cost of credit.
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Post-possession notice
Credit (Repossession) Act 1997, Schedule 2

To: [Full name of debtor] Anthony James D’Van & Tina Marie D’Van

[Address] 24 Sunset Terrace, Nightcap

This is about your [Describe goods] Big Bed Supersoft Queen Bed, which is subject to a security agreement with [Full name of creditor] RestEasy Finance Ltd.

The agreement is dated 1 April 2005.

This is to notify you that –

• The [Describe goods] Big Bed Supersoft Queen Bed was repossessed on [Date] 21 August 2005.

• You will be entitled to get it back if, within 15 days, you EITHER reinstate OR settle the agreement. “Reinstate” means to resume the agreement by paying
the arrears of instalments owing (plus costs) and remedying other breaches of the agreement. “Settle” means to completely pay off [or perform], and finish,
the agreement.

• To reinstate the agreement, you must –

- Pay the amount required to reinstate the agreement; and

- Remedy other breaches of the agreement by ……………….. [Describe the actions that the debtor must take to remedy the default
(in so far as it is capable of being remedied)].

The creditor’s estimate of the amount you must pay to reinstate the agreement is –

Arrears of instalments (including interest and other charges) $  372.32

Repossession costs $  120.00

Costs of holding, storage, repairs, or maintenance $            -

Costs of valuing and preparing goods for sale $    50.00

Cost of re-delivery $    65.00

Costs of remedying breaches of agreement $            -

Total $  607.32

• To settle the agreement, you must –

- Pay the amount required to settle the agreement; or

- ……………….. [Describe obligation to be performed].

The creditor’s estimate of the amount required to settle the agreement is –

Balance of the amount of advance outstanding,
(together with interest and charges payable under the agreement) $1075.90

Add costs of valuing and preparing goods for sale $    50.00

Add repossession costs $  120.00

Add costs of holding, storage, repairs or maintenance $           -

Add costs of re-delivery $    65.00

Add costs of remedying breaches of agreement $           -

Total $1310.90

IF YOU DON’T REINSTATE OR SETTLE THE AGREEMENT –

• The creditor is required to sell the goods:

• You will be liable for the creditor’s loss unless the net proceeds of the sale of the goods is enough to cover your liability:

• You will be entitled to a refund if the net proceeds of the sale of the goods is more than enough to cover your liability.

The creditor’s estimate of the value of the goods repossessed is $1200.00
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NOTES

1. You have the right to apply to a Court for relief if a creditor has served a pre-possession notice on you or has taken possession of goods in contravention
of the Act. In most cases, the application can be made to a Disputes Tribunal.

2. You may, at any time until the creditor sells or agrees to sell the goods, reinstate the agreement or introduce a cash buyer who will pay not less than the
creditor’s estimate of the value of the goods, i.e., **$1200.00. Within a period of 15 days after service of this notice, the vendor may not dispose of the
goods without your written consent.

3. You may, at any time before the creditor sells or agrees to sell the goods, settle the agreement.

4. The creditor is not obliged to sell the goods by public auction or public tender, but if the creditor does, you are entitled to reasonable notice of –

• The time and place of any proposed offering of the goods for sale by public auction, and of the existence and amount of any reserve price:

• Any proposed offering of the goods for sale by public tender. This does not apply if the goods are perishable or threaten to decline speedily in value.

5. You are entitled, at any time after the creditor takes possession of the goods but before the creditor sells or agrees to sell the goods, to obtain a valuation
of the goods at your expense. The creditor must give you or your valuer access to the goods to enable the valuation to be completed.

6. At any offering of the goods for sale by public auction or public tender, you are entitled to bid or tender for them.

7. If the creditor does not sell the goods within 3 months of taking possession, you may –

• Apply to the Court for an order directing the sale of the goods; or

• Require the creditor to put them up for sale by public auction without reserve.

8. Within 10 days after the sale of the goods, whether by auction or otherwise, the creditor is required to give you a statement of account which will show
whether you are entitled to a refund or whether you are still indebted to the creditor in respect of the security agreement.

9. If you are entitled to a refund and the creditor does not pay it to you, you must, if you wish to recover it, sue the creditor within 6 months after you are
given the statement of account.

DO NOT DELAY

Action to enforce your rights should be taken at once. At the end of 15 DAYS after the service of this notice, the creditor is free to sell the goods, if you have
not reinstated or settled the agreement or introduced a cash buyer who will pay not less than the creditor's estimate of the value of the goods.

If you are in doubt about what you should do, you should seek advice at once.

NOTES –

1. Where this notice is sent to a guarantor it must be endorsed at the top of the notice as follows –

This notice is sent to you as guarantor of Anthony James D’Van & Tina Marie D’Van

As guarantor you have certain rights and obligations and you should seek advice at once.

2. If the Court has already made an order relating to the repossession of the goods under section 13 (3) of the Act, then this notice must be amended to
delete the rights that the Court has ordered are not to apply.

** Insert creditor’s estimate of value.

4. After repossession

The creditor must offer the goods for sale once 15 days
have passed from the date the post-possession notice
was served on the debtor, unless:

• the debtor reinstates the contract by paying the
arrears and the repossession costs and carrying on
with the repayments, or

• the debtor finds someone willing to buy the goods
for cash (the current value of the goods as in the
post-possession notice), or

• the debtor settles the contract by paying the total
amount owing, or

• the Court determines otherwise in an order.

5. The goods are sold

If the debtor has not chosen any of the above options
when the 15-day post-possession notice expires, the
creditor must offer the goods for sale. This can be by
auction, tender or private sale. The customer must be
told the time and place of the auction or tender before
it takes place. The creditor must use reasonable business
methods to obtain the best price.

We recommend selling the item as soon as possible,
before the goods lose value further. As the debtor is
unlikely to be able to repay any amount outstanding
after the goods are sold, getting the best price will help
recover the debt as early as possible.
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If the goods have not been sold three months after the
post-possession notice expires, the debtor can either:

• apply to the Court for an order directing the goods
to be sold, or

• require the creditor to put the goods up for sale
by auction.

6. After the goods have been sold

Within 10 days of the sale date the creditor must give
the debtor a written statement of account showing:

• gross proceeds of sale

• the costs and expenses of, and incidental to,
the sale

• the amount required to settle the contract

• the balance owing by either the creditor or
the debtor.

If there is a shortfall, the creditor can recover that
amount.

Example - Statement of account after sale

FROM: Beds and Beds

Branch Address 140-146 Lyon Street, Nightcap

Agreement No. 4700316

Date of Agreement 1/4/2005

Description of Goods Big Bed, Super Soft Queen, XOOQ1

TO:

Full Name Anthony James D’Van & Tina Marie D’Van

Address 24 Sunset Terrace, Nightcap

Phone (03) 715 7155, (03) 715 7156

The goods comprised in the credit sale agreement No 4700316 dated 1st April 2005 which were repossessed from you, were sold on the 30th September 2005.
This statement is served on you pursuant to Section 33 of the Credit (Repossession) Act 1997.

PROCEEDS OF THE SALE:

(1) The goods were sold for $1200.00

(2) Less the cost of expenses of and incidental to the sale $  290.26

(3) The net proceeds of the sale $  909.74

THE AMOUNT REQUIRED TO SETTLE THE AGREEMENT AS AT DATE OF SALE:

Total amount payable under agreement $1801.30

Less deposits and instalments paid $  690.32

Balance due under the agreement $1110.98

Less statutory rebates $    35.01

$1075.97

Add

(1) Costs of repossession $  120.00

(2) Costs of storage, repairs, or maintenance $

(3) Overdue charges $

(4) Costs of valuing and preparing for sale $    50.00

(5) Costs of remedying breaches of the agreement $

Amounts required to settle the agreement $1245.97

Less proceeds of sale $  909.74

THE BALANCE OWING UNDER THE AGREEMENT (BY YOU TO US) IS $  336.23

Payment of the amount is due by 4 November 2005 to avoid legal action against you to recover the debt.

Dated this 4th day of October 2005.
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K E Y  C H A N G E S  I N  T H E  C R E D I T  C O N T R A C T S
A N D  C O N S U M E R  F I N A N C E  A C T

What the change means

• A debtor must be a natural person.

• The contract must be entered into primarily for personal,
domestic or household purposes.

• Interest charges, credit fees or a security interest must apply.

• Credit primarily for investment purposes is not covered.
Creditors may get a declaration from customers that the credit
is for business or investment. If the creditor has reason to
believe the loan was really for consumer purposes, the
declaration is ineffective.

• Disclosure must be clear, concise and likely to bring the
information to the attention of a reasonable person – it must
not be misleading.

• The Act provides for model disclosure statements. Although
not compulsory, using the model disclosure statements
will ensure finance companies meet their requirements
under the Act.

• Initial disclosure requirements may be contained in the credit
sale – including information such as your full name and
address, the initial unpaid balance, the credit limit, the method
of charging interest, the interest-free period if there is one,
credit fees and charges, and the payments required.

• You have an obligation for ongoing disclosure – continuing
disclosure statements are required every 45 days for revolving
credit contracts and at least every six months for all other
credit contracts.

• The Act makes some changes to the timing of disclosure, with
various deadlines:

- for making disclosure when the contract is first signed

- to guarantors

- when the interest rate changes

- when the parties agree to changes

- when the creditor makes a unilateral change.

• Additional disclosure must be made on changes to the credit
contract or lease, or when the debtor requests it.

Act reference

Part 2
Subpart 1

Key change

Definition of consumer
credit contract

Disclosure requirements Part 2
Subpart 2
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• Allows for electronic disclosure if the debtor consents.

• Creditors not making proper disclosure cannot enforce contracts
against debtors until disclosure is made.

• Debtors can also seek statutory damages from creditors for
the failure to comply.

• Regulates how interest is to be calculated.

• Requires fees to be “reasonable” (fees should be matched to
costs the creditor incurs).

• When a fee is payable by a creditor to a third party and passed
on to the debtor, it should match the specific costs incurred
by the creditor.

• Finance rate not required.

• Regulates how prepayment is to be calculated.

• A creditor must accept a full prepayment, and may only refuse
part prepayments if allowed by the contract.

• Debtors have the right to request changes to a credit contract
if unforeseen circumstances cause hardship, eg, illness, injury,
loss of employment or the end of a relationship.

• The debtor can ask to extend the contract by reducing the
amount of each payment or postponing payments, without
incurring penalties.

• Debtors cannot seek a hardship change if they are in default
on the credit contract.

• Debtors can appeal to the Courts if a creditor refuses
their request.

Part 2
Subpart 5
Subpart 6

Interest charges and fees

Part 2
Subpart 7

Prepayment

Hardship provisions Part 2
Subpart 8
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O T H E R  A R E A S  O F
T H E  L A W  T H A T  M A Y

B E  R E L E V A N T

Privacy Act 1993

The Privacy Act applies to personal information held
by most businesses and other agencies in New Zealand.

It controls how agencies collect, use, disclose, store
and give access to personal information. This is mainly
through the requirement to comply with 12 information
privacy principles when handling personal information.

The Privacy Commissioner will soon be issuing a code
of practice regulating credit reporting.

For more information on the Privacy Act visit
www.privacy.org.nz or phone 0800 803 909.

Human Rights Act 1993

The Human Rights Act makes it unlawful to discriminate
against someone on the grounds of sex, marital status,
religious or ethical belief, race, colour, national or
ethnic origins, age, disability, political opinion,
employment status (receiving a benefit or ACC), family
status or sexual orientation. Discrimination is unlawful
whether it is direct or indirect.

The Act aims to help ensure that people are treated
without discrimination (eg, in the provision of goods
and services, in their employment, and by government
activities). If someone believes they have been
discriminated against on one of the prohibited grounds
they can ask the Human Rights Commission for help.

The Act deals differently with discrimination in the
public (government) and private sectors. Part II
specifically addresses potential private sector
discrimination in credit matters, which are “facilities”
under the definition of goods, services and facilities.
Facilities include “facilities by way of banking or
insurance for grants, loans, credit, or finance”.

It is unlawful to refuse to provide credit, or to treat
anyone less favourably in connection with the provision
of credit because of any prohibited grounds of
discrimination. There are no special exemptions for
granting credit (unlike insurance, which can be offered
on different terms on the grounds of sex, disability or
age, where this is reasonable). However, there may be
a defence of “good reason” for any practice that is
indirectly discriminatory.

For more information, contact the Human Rights
Commission on www.hrc.co.nz or phone 0800 496 877.

C H E C K L I S T  F O R  C R E D I T
S A L E  C O N T R A C T S

DO

• Check your advertising and the disclosure you provide
is clear and correct.

• Check that the credit sales contract accurately reflects
the claims made in your advertisement.

• Check that the figures in the contract are correct and
add up.

• Check that the goods are accurately described in the
contract.

• Complete the contract form accurately, making sure
all vital details are recorded.

• Make sure you and the customer have signed the
contract.

• Make sure any guarantor has been provided with a
copy of the disclosure information so they are fully
aware of their obligations under the contract.

• If you make a mistake when completing the
contract, cross out the mistake, write the correct
information, and ensure both you and the customer
initial the change.

• “Walk” the customer through the contract. Ask if they
have any questions.

• Make sure important terms in the contract are clear
and understood.

• Invite the customer to take a copy of the contract
away overnight and come back to sign it the next day.

• Keep good records of the account – in writing.

• Advise the customer to contact you immediately if
they have trouble making payments.

• If you are entitled to repossess the goods, follow the
repossession rules.

• Make sure you are aware of your obligations and
those of any creditor who has accepted assignment
of the contract.

DON’T

• Push a customer into a credit sale you know they
can’t afford.

• Mislead a customer into believing they can have the
goods on a credit sale before completing a required
credit check.

• Mislead customers about cost/obligations.

• Make your advertising sound like the finance deal
on offer is cheaper than it really is.
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K E Y  T E R M S

Advance The value provided by the creditor to the debtor – the cash price of any goods or services the
debtor buys from you.

Annual interest rate A rate applied to the unpaid balance to calculate the interest charge, expressed as
an annual percentage.

Cash price The lowest price at which someone can buy goods or services based on payment in full
from the seller at the time the contract is made. Any “discount for cash” must be factored into the cash
price. Where the creditor or lessor does not sell goods for cash, the cash price is the fair market value
of the goods.

Credit sale A type of credit contract where a customer agrees to buy goods from you and to pay for those
goods at a later date, usually in instalments. The customer has the right to possess and use the goods
from the time the contract is made.

Creditor A person who provides credit under a credit contract. If the credit contract is assigned, the party
receiving the assignment is also the creditor.

Customer A person who buys goods on credit. (This is not defined in the Act.)

Debtor A person to whom credit is provided, or may be provided under a credit sale (ie, the person who
owes the money).

Guarantor A person who:
• guarantees the performance of a customer’s obligations under a contract
• indemnifies a creditor against any loss they may incur in connection with the contract
• assumes liability for performing the obligations of a customer under a contract.

Payment In relation to a credit sale, includes a deposit or trade-in allowance.

Revolving credit contract A credit contract that anticipates multiple advances when requested by
the customer. The contract does not limit the total amount advanced over the life of the contract.
The definition includes “charge cards” that require the full outstanding balance to be paid at the
end of each billing period.

This list sets out key terms used in this guide, and provides definitions. The Act has complete definitions.



L E G I S L A T I O N

Copies of the Acts mentioned in this publication can
be accessed free of charge at www.legislation.govt.nz.

Printed copies are sold by Bennetts Bookshops and
some Whitcoulls stores.

Bennetts Bookshop in Wellington carries all legislation
and provides a mail service throughout the country.

Contact Bennetts Bookshop by phone 04 499 3433,
or by fax 04 499 3375.

F O R  M O R E
I N F O R M A T I O N

Ministry of Consumer Affairs

Website: www.consumeraffairs.govt.nz

Related publications for business

Business Notes – Credit Contracts and Consumer
Finance Act 2003 – Introduction for Creditors (available
only electronically at www.consumeraffairs.govt.nz)
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Security interest An interest in goods created by a transaction that secures payment or performance
of an obligation under a credit contract or consumer lease.

Unpaid balance The amount owing under a credit contract at a particular time – the total of all debits
minus all credits under the contract.

Working day Any day other than:
• Saturday and Sunday
• Waitangi Day
• Good Friday
• Easter Monday
• Anzac Day
• Queen’s Birthday
• Labour Day
• the period between 25 December and 2 January.

Business Notes – Hire Purchase – A Guide for Retailers

Business Notes – Consumer Guarantees Act –
A Guide for Retailers

Related publications for consumers

Buying on Hire Purchase – A Guide for Consumers
(A new version of this guide will be released before
the Credit Contracts and Consumer Finance Act
2003 comes into force.)

Factsheet – Home Buy-back Schemes

Ministry of Economic Development

For information on the Personal Property Securities
Register, visit www.ppsr.govt.nz or phone the Ministry
of Economic Development on 0508 PPSR INFO
(0508 777 746).

Commerce Commission

Website: www.comcom.govt.nz
Phone: 0800 943 600
Email: contact@comcom.govt.nz

Related publications

Fair Trading Act: A General Guide 2004

Guide to the Credit Contracts and Consumer
Finance Act 2003
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Ministry of Consumer Affairs

PO Box 1473

Wellington

New Zealand

Phone: 64 (4) 474 2750

Fax: 64 (4) 473 9400

Email: mcainfo@mca.govt.nz

Website: www.consumeraffairs.govt.nz

ISBN 0-478-26395-3

October 2004

MINISTRY OF CONSUMER AFFAIRS

MANATU KAIHOKOHOKO

The purpose of this Business Note is to provide a general explanation of the law relating to credit
provided by retailers. It is not intended as a source of specialist legal advice. You may wish to

contact a lawyer for further advice. The Ministry does not accept any responsibility for the way
in which this information is interpreted or for the consequences of relying on it.


